the same ruks governing permissible and
impermissible salary deductions. How
cver, in a departure from current peactices,
the proposal would allow employers to
make salary deductions for unpaid disci-
plinary suspensions of a full day or more
that are imposed in good faith for viola-
uions of workplace conduct rules. Such
deductions are not permitted under cur-
rent law.

The Labor Department’s proposed new
regulations also may drastically reduce the
potential consequences for employers who
crroncously make impermissible salary
deductions. Under the current regulations
and case law interpreting the regularions,
cernain impermissible salary deductions
can have a devastating impact upon em-
ployers. In many cases, impermissible salary
deductions have resulted in the retroactive
disqualification of entire classes of other-
wise exempt employees who potentially
were subject to such deductions, even

those who never accually suffered a sal-
ary deduction.

In its proposed changes, the Labot De-
partment has clarified the circumstances
in which cliss-wide invalidation of the
exemprion should and should nat occur.
The proposal lists factors that should be
considered in making this determination,
including: the number of improper de-
ductions; the ime period involved; the
number and geographic location of em-
ployees whose salary was improperly re-
duced; who was responsible for making
the deduction; whether the employer has
a written policy prohibiting improper
deductions; and whether the employer has
cotrected the improper salary deductions.
Under the new proposal, if an employer
has a written policy prohibiting improper
salary deductions, notifies employees of
the policy and reimburses employces for
any improper deductions, the exemption
will not be invalidated for any employees

unless the employer repeatedly and will-
fully violates the policy or continues to
make improper deductions after receiv-
ing employee complaints. This new pro-
posal would vastly improve the current
law governing salary deductions, particu-
larly for employers.

Conclusion

Generally. the Labor Department’s pro-
posal represents a substantial move in the
right direction in terms of clarifying and
exemptions. As stated at the outsct, the
bad news for emplayers is that the substan-
tially higher compensation requirements
may significantly expand the number of
non-exempt employees. The remainder
of the proposal is, for the most part, good
news for employers who are seeking
greater clarity and certainty in classifying
employees as exempt or non-exempr.
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According to the U.S. Department of Jus-
tice, employment discnmination cases

filed in federal court have tripled within
the last decade. In the past five years, the
numbsr of companies reporting sexual

harassment claims o the Equal Employ-
ment Opportunity Commission (EEOC)
has doubled. A recent nationwide survey

found that the median for 2 plaintiff's
award in employment disciminacion cases
was $250,000, with the average in some
states topping $1 million. Adding the sig-
nificant expenses and legal defense costs
to those numbers, such claims, including
those arbitrated as well as liigated, can
debibiate 2 company’s eamings. Witch em-
ployee layoffs on the rise and workers and
their counsel emboldened by stricter laws
and recent court rulings, emplayer ex-
posure is likely to increase in the present

economic chmate.

important it can be for employers to reas-

sess and reevaluate whether the company’s
finances are sufficently insulited from the
high risk of licigation, While, histonically,
companies relied upon self-insurance to
cover these risks, it has become increasingly
popular—and practical—to incorporate
specific employment practices insurance
protection as part of a risk management
strategy. Employment practices referred

to here include claims arising in connec-
tion with employment discrimination,

The Job Description

Fall 2003












